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Chamber v. NLRB – 5-15-15 Oral Argument Summary 
 

The following briefly summarizes the oral argument held by the U.S. District Court for the 
District of Columbia on Friday, May 15, 2015.  Judge Amy Berman Jackson presided over the 
hearing, which lasted almost four hours.  Counsel representing the parties included the 
following: 
 

• Allyson Ho for the five lead Plaintiffs, including the Chamber of Commerce, CDW, 
NAM, NRF, and SHRM. 

• Maurice Baskin for the Baker corporate plaintiff. 
• Glenn Taubman for the Baker employee plaintiffs. 
• Dawn Goldstein for the Defendant NLRB. 

 
Overall, Judge Jackson devoted most of the hearing to questioning the Plaintiffs’ litigation 
positions and arguments, with comparatively fewer and less aggressive questioning of the 
Defendant NLRB.  Below we outline the major issues in the case, the most relevant questions 
from Judge Jackson, and insights on how she may decide the issues. 
 
Nature and Scope of Challenges 
 

• The hearing began with Judge Jackson instructing the parties to focus on specific issues 
and her specific questions, with the Court’s goal to understand what provisions in the 
NLRB’s Final Rule were actually being challenged and on what basis.  Judge Jackson 
confirmed that she was attempting to prepare a “chart” of the various challenged 
provisions and legal theories supporting the challenge.   

• Of the 25 changes implemented by the Final Rule, Judge Jackson noted that the Plaintiffs 
were not challenging all 25, and that with the ones being challenged, she viewed the 
challenges to fall under one or more of the following categories:  NLRA conflict, 
arbitrary and capricious, or constitutional violation.  She stated that different arguments 
require different legal analysis, and that Plaintiffs would need to do more than argue that 
the “whole thing is bad.” 

• Much of the hearing then flowed from Judge Jackson’s desire to focus on specific issues 
and questions, with as mentioned the bulk of the difficult and challenging questions 
posed to Plaintiffs.  Allyson Ho summarized that with respect to the 25 individual 
changes in the Final Rule, the Plaintiffs’ briefing focused on specific challenges to items 
4, 5, 7, 8, 9, 10, 13, 15, 17, and 20, with all other changes in the Final Rule encompassed 
by the broader arbitrary and capricious issue presented in the briefing.   

 
Facial vs. As-Applied Issue / Ripeness 
 

• The Court acknowledged the confusion in the case law over whether a facial versus as-
applied challenge was appropriate in response to the Board’s Final Rule.  Judge Jackson 
stated that the Court is “struggling” with the issue. 
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• The Court repeatedly emphasized that the Final Rule affords regional directors much 
discretion, and thus an as-applied challenge, based on the facts that develop under the 
Final Rule, could make more sense than a preemptive facial challenge. 

• Allyson Ho emphasized that regardless of the legal standard on ripeness applied by the 
Court, the Plaintiffs should prevail because the Final Rule eliminates an automatic right 
to introduce evidence at the pre-election hearing, which itself violates the NLRA, 
regardless of how regional directors use their so-called discretion. 

• The Court asked the Baker corporate plaintiff for short, supplemental briefing, due 
Friday, May 22, on the issue of whether the Court can consider the facts from the Baker 
NLRB representation case as part of an overall “facial” challenge to the Final Rule.  
Judge Jackson remarked that she is concerned with the Court using such facts in an 
apparent “facial” challenge because these facts are constantly changing or being updated. 

 
Scope of Pre-Election Hearing 
 

• The Court aggressively challenged Plaintiffs’ position that the discretion afforded to 
regional directors to reject evidence on voter inclusion/eligibility issues violated the 
NLRA, whether Section 9(c)(1) or any other provision. 

• The Court repeatedly noted it found the statutory language ambiguous or silent, despite 
Plaintiffs repeated efforts to show that the plain language, legislative history, and judicial 
precedent should collectively result in a finding of no ambiguity on the meaning of 
“appropriate hearing.”  She also did not seem persuaded by the legislative history 
arguments tied to the NLRA amendments in 1947 and 1959. 

• Judge Jackson further indicated that the seeming availability of a post-election hearing on 
such issues, if determinative to the election outcome, appeared to ensure employers the 
opportunity to litigate such issues.  Maury Baskin specifically argued, in response, that a 
post-election hearing – even if offered – does not comply with the Taft-Hartley 
amendments from 1947 mandating a full and appropriate pre-election hearing on such 
issues. 

• On a positive note, Judge Jackson seemed somewhat troubled by the Board’s attempt to 
differentiate voter inclusion and voter eligibility issues, as related to a “question of 
representation” under Section 9(c)(1).  Plaintiffs tried to exploit this weakness in the 
Board’s rationale, but to what effect on the Court is unclear.   

 
Section 8(c)/NLRA Free Speech Issue 
 

• Judge Jackson did not appear inclined to view the Final Rule as a violation of Section 
8(c) based on the likely impact of reducing the election campaign window.  This 
approach aligned with her continual focus on the NLRA’s plain language, or lack 
thereof, on certain issues, including a minimum campaign window. 
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• The NLRA’s use of the term “fullest freedom” in Section 9(b), regarding employee 
rights under the Act, did not seem to impress Judge Jackson as related to the campaign 
window.   

• Moreover, Judge Jackson indicated that “speculation” as to the potential or estimated 
reduction in overall election time frames did not align with a facial challenge, as 
compared to a later as-applied challenge. 

 
Arbitrary and Capricious Challenges 
 

• Judge Jackson emphasized that she would not weigh in on the merits of the Final Rule as 
akin to a super-Board member, and that her review on APA grounds would be deferential 
as required by the case law. 

• Judge Jackson also reiterated that she dislikes any characterizations of the Final Rule, 
such as the “ambush” or “quickie” election rule.  She also challenged the use of the term 
“vote now, understand later” as quoted from the dissenting Board members. 

• The Court gave the Board a generous opportunity to discuss its “rationale” for the Final 
Rule, broadly speaking.  The Court also asked several questions regarding the Plaintiffs’ 
challenge on this APA ground, as related to the available data and evidence on the 
Board’s election-related statistics and performance.  Allyson Ho responded that the Final 
Rule is a gross mismatch with the narrow election problems identified in the rulemaking 
process. 

• On the issue of employee privacy, the Court seemed most interested in this issue as 
related to the “protections” for employees available under the Final Rule.  But the Court 
also appeared to take the position that having voter emails or phone numbers distributed 
to unions is less “intrusive” or subject to abuse than home addresses under Excelsior. 

• Overall, the Court did not indicate its leanings on the arbitrary and capriciousness issue, 
as compared to the statutory or constitutional challenges, other than to cite the deferential 
standard of review.  
 

Constitutional Challenges 
 

• Judge Jackson had limited questioning on the Plaintiffs’ First Amendment challenge to 
the new post-petition notice imposed on employers.  Her isolated questioning indicates 
she is likely to reject this constitutional challenge, citing to the D.C. Circuit decision in 
the NLRA notice posting case distinguishing election-related posting obligations from 
notice obligations that implicate Section 8(c) of the Act (i.e., by deeming the failure to 
post an unfair labor practice). 

• Judge Jackson repeatedly questioned the Plaintiffs regarding their Fifth Amendment due 
process argument.  She emphasized that the Plaintiffs had not presented much (if any) 
case law or legal argument in support of this challenge.  In response, Allyson Ho and 
Maury Baskin emphasized that the challenge was premised on Mathews v. Eldridge, with 
no other apparent case law finding a due process violation in analogous circumstances.   
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• Allyson Ho also emphasized that the due process challenge was derivative in nature, i.e., 
that by violating the statute and eliminating the right to present evidence at a pre-election 
hearing, this resulted in a constitutional violation, or at minimum the need for the Court 
to construe the NLRA to avoid this constitutional concern. 

 
Severability Issue 
 

• Finally, the Court discussed the severability issue and asked the Plaintiffs to summarize 
their position on severability.   

• Given the Court’s up-front focus on identifying specific challenges to specific provisions, 
and given Judge Jackson’s severability approach in the NLRA notice posting case from 
several years ago, it is more likely than not that the Court will accept the Board’s 
severability argument unless the Court relies on the general arbitrary and capricious 
argument to vacate the entire rule. 

 
Please let us know if you have any questions regarding this summary. 


